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Ethics Overview

The word “ethics” is derived from the Greek word ethos (character). In
philosophy, ethics defines what is good for the individual and for society and
establishes the nature of duties that people owe themselves and one another.
Ethics is also a field of human inquiry that examines the bases of human goals
and the foundations of “right” and “wrong” human actions that further or hinder
these goals.

Why Ethics are Important

Ethics are important on several levels.

o People feel better about themselves and their profession when they work
in an ethical manner.

» Professions recognize that their credibility rests not only on technical
competence, but also on public trust.

« At the organizational level, ethics is good business. Several studies have
shown that over the long run ethical businesses perform better than
unethical businesses.

Ethics vs. Morals

Although the terms “ethics” and “morals” are often used interchangeably, they
are not identical. Morals usually refer to practices; ethics refers to the rationale
that may or may not support such practices. Morals refer to actions, ethics to the
reasoning behind such actions. Ethics is an examined and carefully considered
structure that includes both practice and theory. Morals include ethically
examined practices but may also include practices that have not been ethically
analyzed, such as social customs, emotional responses to breaches of socially
accepted practices and social prejudices. Ethics is usually at a higher intellectual
level, more universal, and more dispassionate than morals. Some philosophers,
however, use the term “morals” to describe a publicly agreed-upon set of rules
for responding to ethical problems.

Ethical Questions

Ethical questions involve 1) responsibilities to the welfare of others or to the
human community; or 2) conflicts among loyalties to different persons or groups,
among responsibilities associated with one’s role (e.g. as consumer or provider),
or among principles. Ethical questions include (or imply) the words “ought” or
“should”.



Ethics Theories

Throughout history, mankind has attempted to determine the philosophical basis
from which to define right and wrong. Here are some of the more commonly
accepted theories that have been proposed.

Utilitarianism

Utilitarianism is the theory that right and wrong is determined by the
consequences. The basic tool of measurement is pleasure or happiness. A
morally correct rule is one that provides the greatest good to the greatest number
of people.

Social Contract Theory

Social contract theories believe that the moral code is created by the people who
form societies. These people come together to create society for the purpose of
protection and gaining other benefits of social cooperation. These persons agree
to regulate and restrict their conduct to achieve this end.

Deontological or Duty Theory

Under this theory you determine if an act or rule is morally right or wrong if it
meets a moral standard. The morally important thing is not consequences, but
the way choosers think while they make choices.

Ethical Intuitionism

Under this view an act or rule is determined to be right or wrong by appeal to the
common intuition of a person. This intuition is sometimes referred to as your
conscience. Anyone with a normal conscience will know that it is wrong to kill an
innocent person.

Ethical Egoism
This view is based on the theory that each person should do whatever promotes
their own best interests; this becomes the basis for moral choices.

Natural Law Theory

This is a moral theory which claims that just as there are physical laws of nature,
there are moral laws of nature that are discoverable. This nature determines
what is good or bad for that thing. In the case of human beings, the moral laws of
nature stem from our unique capacity for reason. When we act against our own
reason, we are violating our nature, and therefore acting immorally.

Virtue Ethics

This ethics theory proposes that ethical behavior is a result of developed or
inherent character traits or virtues. A person will do what is morally right because
they are a virtuous person. Aristotle was a famous exponent of this view. Aristotle
felt that virtue ethics was the way to attain true happiness. These are some of the
commonly accepted virtues.



e Autonomy: the duty to maximize the individual’s right to make his or her
own decisions.

e Beneficence: the duty to do good.

e Confidentiality: the duty to respect privacy of information.

e Finality: the duty to take action that may override the demands of law,
religion, and social customs.

e Justice: the duty to treat all fairly, distributing the risks and benefits equally.

¢ Nonmaleficence: the duty to cause no harm.

e Understanding/Tolerance: the duty to understand and to accept other
viewpoints if reason dictates.

e Respect for persons: the duty to honor others, their rights, and their
responsibilities.

¢ Universality: the duty to take actions that hold for everyone, regardless of
time, place, or people involved.

e Veracity: the duty to tell the truth.

How to Make Right Decisions

The foundation for making proper ethical decisions is rooted in an individual’s
ability to answer several fundamental questions concerning their actions.

Are my actions legal?

Weighing the legality of one’s actions is a prudent way to begin the decision-
making process. The laws of a geopolitical region are a written code of that
region’s accepted rules of conduct. This code of conduct usually defines clearly
which actions are considered acceptable and which actions are unacceptable.
However, a legitimate argument can be made that sometimes what is legal is not
always moral, and that sometimes what is moral is not always legal. This idea is
easily demonstrated by the following situation.

It is illegal for a pedestrian to cross a busy street anywhere other than at the
designated crosswalk (jaywalking). A man is walking down a street and sees
someone fall and injure themselves on the other side of the street. He
immediately crosses the street outside of the crosswalk to attend to the injured
person. Are his actions legal? Are they moral? What if by stepping into the
street he causes a car to swerve and to strike another vehicle?

Admittedly, with the exception of law enforcement officers and attorneys, most
people do not know all of the specific laws that govern their lives. However, it is
assumed that most people are familiar with the fundamental virtues from which
these laws are based, and that they will live their lives in accordance with these
virtues.



Are my actions ethical?

Professional ethical behavior as it is defined in this context relates to actions that
are consistent with the normative standards established or practiced by others in
the same profession. For occupational therapists and occupational therapist
assistants, acceptable ethical practice is documented in the AOTA’s Code of
Ethics. All OTs and OTAs, even those who are not members of the AOTA, are
expected to follow the AOTA guidelines because its Code of Ethics has been
established as the accepted and de facto standard of practice throughout the
profession.

Are my actions fair?

| think most people would agree that the concept of fairness is often highly
subjective. However, for these purposes, we will define fairness as meaning
deserved, equitable and unbiased. Fairness requires the decision-maker to have
a complete understanding of benefits and liabilities to all parties affected by the
decision. Decisions that result in capricious harm or arbitrary benefit cannot be
considered fair. The goal of every decision should be an outcome of relative
equity that reflects insightful thought and soundness of intent.

Would my actions be the same if they were transparent to others?

This question presents as a true reflection of the other three. Legal, ethical, and
fair are defined quite differently by most people when judged in the comfort of
anonymity versus when it is examined before the forum of public opinion. Most
often it is the incorrect assumption that “no one will ever find out about this” that
leads people to commit acts of impropriety. How would your decisions change, if
prior to taking any actions, you assumed just the opposite; “other people will
definitely know what | have done”. One sure sign of a poor decision is debating
the possible exposure of an action instead of examining the appropriateness of it.

AOTA Code of Ethics

The Code of Ethics is an AOTA Official Document and a public statement tailored
to address the most prevalent ethical concerns of the occupational therapy
profession. It outlines Standards of Conduct the public can expect from those in
the profession. It should be applied to all areas of occupational therapy and
shared with relevant stakeholders to promote ethical conduct. All occupational
therapy personnel, including students in occupational therapy programs, are
expected to abide by the Code of Ethics. The Code is based on the following six
Principles; and is intended to guide ethical decision making and inspire
occupational therapy personnel to act in accordance with the highest ideals.

Principle 1: Beneficence - Occupational therapy personnel shall demonstrate a
concern for the well-being and safety of persons.



Principle 2: Nonmaleficence — Occupational therapy personnel shall refrain
from actions that cause harm.

Principle 3: Autonomy - Occupational therapy personnel shall respect the right
of the person to self-determination, privacy, confidentiality, and consent.

Principle 4: Justice - Occupational therapy personnel shall promote equity,
inclusion, and objectivity in the provision of occupational therapy services.

Principle 5: Veracity - Occupational therapy personnel shall provide
comprehensive, accurate, and objective information when representing the
profession.

Principle 6: Fidelity - Occupational therapy personnel shall treat clients
(persons, groups, or populations), colleagues, and other professionals with
respect, fairness, discretion, and integrity.

The AOTA Code of Ethics was updated in 2020 and is available at:
https://www.aota.org//media/Corporate/Files/Practice/Ethics/AOTA-2020-Code-of-Ethics.pdf

Informed Consent

Patients have a fundamental right to direct what happens to their bodies,
grounded in the principles of autonomy and respect for persons. In turn, health
care professionals have an ethical obligation to involve patients in a process of
shared decision making and to seek patients’ informed consent for treatments
and procedures. Good informed consent practices, thus, are an essential
component of ethics quality in health care. And that means more than getting a
patient’s signature on a consent form.

The goal of the informed consent process is to ensure that patients have an
opportunity to be informed participants in decisions about their health care. To
achieve that goal practitioners must inform the patient (or authorized surrogate)
about treatment options and alternatives, including the risks and benefits of each,
providing the information that a “reasonable person” in similar circumstances
would want to know in making the treatment decision. A key element of the
process is that the practitioner must explain why he or she believes
recommended treatments or procedures will be more beneficial than alternatives
in the context of the patient’s diagnosis.

Informed consent must always be specific: to the individual patient, the clinical
situation, and the recommended plan of care or recommended treatment(s) or
procedure(s).



Refusing Treatment

The right to refuse unwanted treatment, even potentially life-saving treatment, is
central to health care ethics. Health care professionals are understandably
concerned when patients refuse recommended treatments. How should
practitioners respond when a patient declines an intervention that practitioners
believe is appropriate and needed? The answer to that question depends on both
the patient’s decision-making capacity and the particular circumstances of the
treatment decision.

Practitioners should take care not to assume that a patient who refuses
recommended treatment lacks decision-making capacity. A capacity assessment
is appropriate if the practitioner has reason to believe the patient might lack one
or more of the components of decision-making capacity. When decision-making
capacity is not in question, practitioners must respect the patient’s decision to
decline an intervention, even if they believe the decision is not the best one that
could have been made. However, this does not mean that health care
professionals should never question the patient’s decision, or never try to
persuade the patient to accept treatment. For example, by exploring the reasons
for refusal with the patient, a practitioner might learn that the patient simply
needs more information before deciding to proceed.

The professional ethical ideal of shared decision-making calls for active,
respectful engagement with the patient or surrogate. As a prelude to exploring a
patient’s refusal of recommended treatment, practitioners should clarify the
patient’s (and/or surrogate’s) understanding of the clinical situation and elicit his
or her expectations about the course of illness and care. Practitioners should
clarify the goals of care with the patient or surrogate, address expectations for
care that may be unrealistic, and work with the patient or surrogate to prioritize
identified goals as the foundation for a plan of care.

Asking in a nonjudgmental way, “What leads you to this conclusion?” can then
help the practitioner to understand the reasons for the patient’s decision to
decline recommended treatment. It can also help to identify concerns or fears the
patient may have about the specific treatment that practitioners can address. The
aim should be to negotiate a plan of care that promotes agreed on goals of care.

Relationships

Boundaries define the limits of appropriate behavior by a professional toward his
or her clients. By establishing boundaries, a health care professional creates a
safe space for the therapeutic relationship to occur. Health care professionals
need guidance if they are to avoid engaging in interactions with their patients that
may prove ethically problematic.



Professionalism

The notion of boundaries in the health care setting is rooted in the concept of a
“profession”. While this concept is understood in several different ways in the
medical and sociological literature, there is consensus regarding one of the
defining characteristics of professions and professionals: commitment to serve
the profession’s clients. That is, professionals are expected to make a fiduciary
commitment to place their clients’ interests ahead of their own. In exchange for
faithfully applying their unique knowledge and skills on behalf of their clients,
members of a profession are granted the freedom to practice and to regulate
themselves.

Patients who come to health care professionals when they are ill and vulnerable
bring with them expectations about this interaction and how clinicians should
behave toward them as health care professionals, though patients are not always
able to articulate those expectations clearly. Patients should be able to trust that
their interests and welfare will be placed above those of the health care
professional, just as they should be confident, they will be treated with respect,
and be informed so that they can make their own health care decisions to the
greatest extent possible. Professionals, as such, are held to different standards
of conduct from other persons. Relationships and interactions that may be
ethically unproblematic among nonprofessionals may be unacceptable when one
of the parties is a professional. An individual may have a personal interest that is
perfectly acceptable in itself, but conflicts with an obligation the same individual
has as a health care professional.

For example, under circumstances in which it would normally be acceptable for
one person to ask another individual for a date, it may not be acceptable for a
health care professional to ask a patient for a date, because doing so might
compromise the professional’s fiduciary commitment to the patient’s welfare. The
nature of professions is such that the human needs the professions address and
the human relationships peculiar to them are sufficiently distinct to warrant,
indeed, to demand, expectations of a higher morality and a greater commitment
to the good of others than in most other human activities.

Boundaries

Boundaries define the professional relationship as fundamentally respectful and
protective of the patient and as dedicated to the patient’s well-being and best
interests. A boundary violation occurs when a health care professional’s
behavior goes beyond appropriate professional limits. Boundary violations
generally arise when the interaction between parties blurs their roles vis-a-vis
one another. This creates what is known as a “double bind situation”. That is a
circumstance in which a personal interest displaces the professional’s primary
commitment to the patient’s welfare in ways that harm—or appear to harm—the



patient or the patient-clinician relationship, or might reasonably be expected to do
SO.

Legal Aspects

Various legal and regulatory requirements address boundaries in patient-
professional interactions. Clinicians are subject to guidelines for professional
conduct in health care promulgated by state licensing boards. Most state
professional licensing boards have addressed specific boundary issues. For
example, “engaging in any conduct with a patient that is sexual or may be
reasonably interpreted as sexual ... [or] behavior, gestures, or expressions that
are seductive, sexually suggestive, or sexually demeaning to a patient.”

Some state board guidelines offer specific guidance to help clinicians avoid
inappropriate conduct, such as recommending that professionals restrict contact
with patients to appropriate times and places for the therapy to be given.
Violations of these guidelines could result in probation, limitation of practice, and
suspension or revocation of licensure. Clinicians should be aware; moreover, that
inappropriate sexual or physical contact can result in patients suing clinicians for
battery and malpractice, and in several states sexual exploitation of a patient is
considered a felony.

Other Problematic Relationships

Many kinds of interaction potentially interfere with the primary clinical relationship
between practitioner and patient and pose concerns about acceptable conduct
for health care professionals. Becoming socially involved or entering into a
business relationship with a patient, for example, can impair, or appear to impair,
the professional’s objectivity. Accepting a gift is sometimes an appropriate way to
allow a patient to express his or her gratitude, and at other times is problematic.
Showing favoritism—by giving a particular patient extra attention, time, or priority
in scheduling appointments, for example—can cross the boundary between
action that is appropriate advocacy on behalf of a particular patient and action
that is unfair to others.

Such interactions or activities are ethically problematic when they can reasonably
be expected to affect the care received by the individual or by other patients or
the practitioner’s relationships with his or her colleagues, or when they give the
appearance of doing so. Yet not all behavior that might be considered
inappropriate necessarily violates professional obligations.

Health care professionals should be alert to situations in which they may be likely
to be motivated to behave in ways that violate accepted ethical standards.
Ambiguous interactions and relationships, for example, have the potential both to
impair the professional’s objectivity and compromise his or her judgment, and to
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give rise to conflicting expectations on the patient’s part, which can contaminate
the therapeutic relationship and potentially undermine the patient’s trust.

Gifts and Conflict of Interest

Because gifts create relationships, health care professionals’ acceptance of gifts
from commercial vendors can be ethically problematic in several ways. Accepting
gifts risks undermining trust. It may bias clinicians’ judgments about the relative
merits of different treatments. And it may affect treatment patterns in ways that
increase costs and adversely affect access to care.

Health care professionals’ fiduciary, or trust-based, relationship with patients
requires that practitioners explain the reasons for treatment decisions and
disclose any potential conflicts of interest, including the influence of gifts.

Given the ways in which gift giving differs from entering into a contractual
relationship, gifts to health care professionals can blur the distinction between
formal business exchanges and informal, interpersonal exchanges.

Industry gifts to health care professionals create potential conflicts of interest that
can affect practitioners’ judgment—without their knowledge and even contrary to
their intent—thereby placing professional objectivity at risk and possibly
compromising patient care.

If accepting gifts is ethically problematic in these ways, why do health care
professional continue to take the gifts they are offered? One explanation is that
accepting a gift is a natural, socially expected reaction motivated by a
combination of self-interest and politeness. But it is also argued that health care
professionals have come to expect gifts as part of a “culture of entitlement” that
has evolved over many years. Gifts have become a familiar part of many health
care workplace cultures and established patterns of behavior often resist change.
Other rationales are that inducements such as free lunches are needed to induce
attendance at educational sessions (and may help offset the costs of such
programs), and that they help boost employee morale. Some even claim that
accepting gifts results in economic savings for health care institutions, because
the industry provides for free items that the institutions would otherwise have to
buy. Finally, apathy on the part of professional bodies allows the “tradition” of
accepting gifts to continue.

Failure to enforce ethical standards consistently has made it easier simply not to
notice, or not to be concerned about, the fact that accepting gifts creates ethical
risks. None of these arguments, however, is compelling enough to allow an
ethically problematic practice to continue. While habit and self-interest can be
powerful motivators, ethical standards explicitly require health care professionals
to place patient interests above their own.
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In recent years, many prominent organizations and associations have
established ethical guidelines for health care professionals about accepting gifts
from industry representatives. These guidelines do not prohibit all gifts from
industry, but there is general agreement that gifts from companies to health care
professionals are acceptable only when the primary purpose is the enhancement
of patient care and medical knowledge. The acceptance of individual gifts,
hospitality, trips, and subsidies of all types from industry by an individual is
strongly discouraged. Practitioners should not accept gifts, hospitality, services,
and subsidies from industry if acceptance might diminish, or appear to others to
diminish, the objectivity of professional judgment.

Professional guidelines seek to establish thresholds for what kinds of gifts and
gift relationships are acceptable. In general, gifts to individual practitioners are
discouraged unless they are of minimal value and related to the practitioner’s
work—such as pads, pens, or calendars for office use.

The social dynamics of the gift relationship, the potential for gifts subtly to bias
health care professionals’ prescribing practices and clinical decisions, and the
obligation of health care professionals to avoid acting in ways that might
undermine public trust all argue for the adoption of clear, robust policies
regarding the acceptance of gifts from companies. Creating a workplace in which
professionals no longer routinely expect or accept gifts from industry is a
challenging task that calls for professional role modeling and sustained,
coordinated efforts on the part of clinical and administrative leaders, as well as
development and careful implementation of clear, well-considered policy.

Confidentiality

The obligation to ensure patient privacy is rooted in the ethical principle of
respect for persons. Health care providers convey that respect in a few ways with
regard to privacy. They respect patient’s informational privacy by limiting access
to patient information to those authorized health care providers who need it to
perform their duties. The obligation to ensure patient privacy is also justified by
the obligation of harm prevention. Sometimes maintaining patient privacy is a
way of keeping the patient safe, for example, by minimizing the risk of identity
theft.

Confidentiality is mandated by HIPAA laws, specifically the Privacy Rule. The
Privacy Rule protects all individually identifiable health information held or
transmitted by a covered entity or its business associate, in any form or media,
whether electronic, paper, or oral.

“‘Individually identifiable health information” is information, including demographic
data, that relates to:
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« theindividual’s past, present or future physical or mental health or
condition,

« the provision of health care to the individual, or

« the past, present, or future payment for the provision of health care to the
individual, and that identifies the individual or for which there is a
reasonable basis to believe it can be used to identify the individual.

Individually identifiable health information includes many common identifiers
(e.g., name, address, birth date, Social Security Number).

Health care providers must make reasonable efforts to use, disclose, and request
only the minimum amount of protected health information needed to accomplish
the intended purpose of the use, disclosure, or request. They must also develop
and implement policies and procedures to reasonably limit uses and disclosures
to the minimum necessary. When the minimum necessary standard applies to a
use or disclosure, a covered entity may not use, disclose, or request the entire
medical record for a particular purpose, unless it can specifically justify the whole
record as the amount reasonably needed for the purpose.

Ethical Case Studies
Case Study #1 - Confidentiality

John Jones OTR, Sue Brown (therapy receptionist), and Mary Smith (Director of
Managed Care Contracting), are in a private OT office discussing the fact that
they are treating Jessica McDonald, an award-winning actress. John says, ‘I
can’t believe that I'm actually treating Jessica McDonald.” Mary asks, “How bad
do you think her injury is?” John replies, “I saw her MRI report, it looks likes she
is going to need surgery to repair her wrist.”

Is this a breach in confidentiality?

The information contained in each patient’s medical record must be safeguarded
against disclosure or exposure to nonproprietary individuals. The right to know
any medical information about another is always predicated on a sound
demonstration of need. Frequently, many individuals require access to
information contained in a patient’'s medical record. Their right to access this
information is limited to only that information which is deemed necessary for
them perform their job in a safe, effective, and responsible manner.

The first questions we must ask are “What information is being disclosed and do

the three individuals engaged in the conversation have a need to know this
information?”
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John’s first statement discloses the name of person receiving care, and his
second statement reveals private patient medical information. Certainly, as the
primary therapist, John would need to know the patient’s name and therapy
related diagnosis in order to provide care. Sue, the receptionist, may also need
this information to schedule appointments and perform other essential clerical
tasks. Mary, whose job it is to contract with managed care organizations, most
likely has no compelling reason to know either the patient’s identity or any of her
medical information. Therefore, the disclosure to Mary of the patient’s identity
and medical information is a breach of patient confidentiality.

Case Study #2 — Informed Consent

Sam Smith OTR has just received orders to begin therapy with a 75-year-old
woman who is s/p right humerus ORIF. He goes to her hospital room to evaluate
her and begin therapy. She says she does not want therapy today because she
is in too much pain. Sam explains to her that the doctor has left orders for her to
begin using her right arm. The patient refuses. Sam leaves and returns the next
day to try again. Again, she declines treatment and he leaves.

Under the guidelines of informed consent, were the therapist’s actions adequate?

Informed consent is the process by which a fully informed patient can participate
in choices about their health care. It originates from the legal and ethical right the
patient has to direct what happens to their body and from the ethical duty of the
therapist to involve the patient in her health care.

The most important goal of informed consent is that the patient has an
opportunity to be an informed participant in their health care decisions. It is
generally accepted that complete informed consent includes a discussion of the
following elements:

¢ the nature of the decision/procedure

e reasonable alternatives to the proposed intervention

e the relevant risks, benefits, and uncertainties related to each
alternative

the consequences on non-treatment

the goals of treatment

the prognosis for achieving the goals

assessment of patient understanding

the acceptance of the intervention by the patient

In order for the patient’s consent to be valid, they must be considered competent
to make the decision at hand and their consent must be voluntary. It is easy for
coercive situations to arise in medicine. Patients often feel powerless and
vulnerable. The therapist should make clear to the patient that they are
participating in a decision, not merely signing a form. With this understanding, the
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informed consent process should be seen as an invitation for them to participate
in their health care decisions. The therapist is also generally obligated to provide
a recommendation and share their reasoning process with the patient.
Comprehension on the part of the patient is equally as important as the
information provided. Consequently, the discussion should be carried on in
layperson’s terms and the patient’s understanding should be assessed along the
way.

The therapist’s actions in this case were not sufficient. None of the required
information was offered to the patient. The most important thing the therapist
failed to explain to the patient was the consequences of non-treatment. The
patient cannot make an informed decision regarding therapy without this
information. It could be argued that her decision to refuse therapy may have
changed had she known that one of the consequences of this decision could be
the development of secondary complications. (l.e. increased risk of morbidity or
mortality).

Case Study #3- Medical Necessity

Steve Smith is an occupational therapist who owns his own therapy clinic. He
recently signed a contract with an HMO to provide OT services. The contract
stipulates that Steve will be compensated on a case rate basis. (A fixed amount
of money based on the patient’s diagnosis) Steve has performed a thorough cost
analysis on this contract and has determined that the financial “breakeven” point
(revenue equals expenses) for patients with this diagnosis is 5 visits. He informs
his staff that all patients covered by this insurance must be discharged by their
fourth visit.

Is limiting care in this manner ethical?

Therapists are obligated to propose and provide care that is based on sound
medical rationale, patient medical necessity, and treatment efficacy and
efficiency. Itis unethical to either alter or withhold care based on other
extraneous factors without the patient’s knowledge and consent.

In this instance, the decision to limit care is not ethical. The quantity of care is
not being determined by the medical necessity of the patient. A therapist must
be able to justify all of their professional decisions (such as the discharging of a
patient from clinical care) based on sound clinical rationale and practices.

Case Study #4 — Conflicts of Interest
Debi Brown OTR works in an acute care hospital. She is meeting with a vendor

whose company is introducing a new brace onto the market. He offers her 3 free
braces to “try out” on patients. The vendor states that if Debi continues to order
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more braces, she will qualify to receive compensation from his company by
automatically becoming a member of its National Clinical Assessment Panel.

Does this represent a conflict of interest?

Yes, there exists a conflict of interest in this situation. Debi has two primary
obligations to fulfill. The first is to her patient. It is her professional duty to
recommend to her patient a brace that, in her judgment, will benefit them the
most. The second obligation is to her employer, the hospital. As an employee of
the hospital it is her responsibility to manage expenses by thoroughly and
objectively seeking effective products that also demonstrate economic efficiency.
The conflict of interest occurs when she begins to accept compensation from the
vendor in direct or indirect response for her brace orders. Even if she truly
believes it is the best brace for her patient, and it is the most cost-effective brace
the hospital could purchase, by accepting the money she has established at least
an apparent conflict of interest. Under this situation she is obligated to disclose
to all parties her financial interest in ordering the braces. This disclosure is
necessitated because the potential for personal gain would make others rightfully
question whether her objectivity was being influenced.

A conflict of interest is a situation in which a person has a private or personal
interest that influences the objective exercise of his or her professional duties. As
a professional you take on certain responsibilities and obligations to patients,
employers, and others. These obligations must take precedence over a
therapist’s private or personal interests.

In addition to avoiding all real instances of conflict of interest, therapists must
also avoid any apparent or potential conflicts as well. An apparent conflict of
interest is one in which a reasonable person would think that the professional’s
judgment is likely to be compromised, and a potential conflict of interest involves
a situation that may develop into an actual conflict of interest.

How do you determine if you are in a conflict of interest, whether actual,
apparent, or potential? The key is to determine whether the situation you are in
interferes or is likely to interfere with your independent judgment. A good test is
the ‘trust test’: Would relevant others (my employer, my patients, professional
colleagues, or the general public) trust my judgment if they knew | was in this
situation. Trust is at the ethical heart or core of this issue. Conflicts of interest
involve the abuse, actual or potential, of the trust people have placed in
professionals. This is why conflicts of interest not only injure particular patients
and employers, but they also damage the whole profession by reducing the trust
people generally have in therapists.

16



Case Study #5 — Relationships with Referral Sources

Larry White OTR owns a private practice. Business has been poor. He decides
to sublease half of his space to an orthopedic surgeon. Larry’s current lease is at
$20/sq. ft. The doctor wants to pay $15/sq. ft. They come to a compromise of
$17/sq. ft. Larry also agrees that if the doctor is his top referral source after 3
months, he’ll make him the Medical Director of the facility and pay him a salary of
$500/month.

Is this an ethical arrangement?

No, this agreement is not ethical. The most notable infraction involves offering to
designate (and compensate) the physician as the Medical Director contingent
upon the number of referrals he sends. It is perfectly acceptable (and required in
some instances) to have a physician as a Medical Director; however,
compensating the Medical Director based on their referral volume is unethical.
Another area of concern is the rent. At first glance, the rent amount of $17/sq. ft.
seems fair because it was a compromise between the two parties. However,
closer scrutiny reveals this to be unethical. The fair market value for rent has
been established as $20/sq. ft. (Larry’s current rental agreement with his
landlord) By discounting the doctor $3/sq. ft. on his rent, Larry is giving a referral
source something of value. It is unethical for an occupational therapist to offer
anything of value to physicians or any other referral source in direct response for
the referral of patients or services. This includes cash, rebates, gifts, discounts,
reduced rent, services, equipment, employees, or marketing. Many mistakenly
believe that it is a normal acceptable business practice to offer these things to
referral sources. Itis not. In most states, the practice is not only unethical, but it
is also illegal. Exchanges of valued items or services between therapists and
referral sources must never have any relationship to the referral of patients.
Goodwill gifts of nominal value are acceptable provided that no correlation can
be made between the magnitude or frequency of the gift giving and referral
patterns. All business agreements and transactions should always be well
documented and most importantly, reflect fair market value.
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Ethics — Louisiana Occupational Therapy
Post-Test

. Which ethics theory proposes that right and wrong are determined by
consequence?

A. Utilitarianism

B. Social Contract Theory

C. Ethical Egoism

D. Natural Law Theory

. Which of the following statements is TRUE?

All actions that are legal are also morally right.

All actions that are morally right are also legal.

Occupational therapy ethics vary state by state.

The AOTA Code of Ethics establishes ethical behavior for all occupational
therapists; including those who are not members of the AOTA.

ooy

. Which of the following is NOT one of the identified Principles of the AOTA’s
Code of Ethics?

A. Beneficence

B. Nonmaleficence

C. Competence

D. Veracity

. The goal of the informed consent process is to

A. provide protection for health care providers against I|t|gat|on

B. ensure that patients have an opportunity to be informed participants in
decisions about their health care

C. improve efficiency and accuracy throughout the health care system

D. facilitate the practice of evidence based medicine

. OT professionals are expected to make a “fiduciary” commitment to their
patients. This means that they will
A. place the needs and interests of their patlents before their own
B. provide only evidence-based care

C. charge the patient based on their ability to pay

D. provide pro bono services
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6. Gifts from companies to OT professionals are acceptable only when .
A. the primary purpose is the enhancement of patient care and medical
knowledge
B. each professional in the field receives the same gift without regard to
previous product usage
C. the company is introducing a new product or service to the market
D. permission is received from the professional’s employer

7. Under HIPAA regulations, information related to which of the following is
considered “individually identifiable health information™?
A. An individual’s past, present or future physical or mental health or
condition.
B. Payment for the provision of health care
C. A patient’s birth date
D. All of the above

8. For a patient’s consent to be valid, they must be considered to make
the decision, and their consent must be
A. conscious; within 24 hours
B. cooperative; withessed by two individuals
C. fully educated; re-affirmed within 12 hours
D. competent; voluntary

9. The “Trust Test” is relevant for helping to establish
A. confidentiality
B. informed consent
C. conflict of interest
D. medical necessity

10. Which of the following is unethical?
A. Having a physician serve as your facility’s Medical Director.
B. Showing your appreciation to your top referral source by giving them NFL
season tickets
C. Taking a case manager out to lunch to inform her about the new therapy
services you have available
D. Subleasing office space to an attorney.
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